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Legal Q & A
(Published June 1997)

By BETH ANNE JANICKI, Chief Legal Counsel, IML and
LORI ANN VERKUILEN, Paralegal, IML

This monthly column examines issues of general concern to mumclpal officials. It is not meant to provide legal advice
and is not a substitute for consulting with your municipal attorney. As always, when confronted with a legal question, it
is essential to contact your municipal attorney as certain unique circumstances may alter any conclusions reached
herein.

Q: What is "Home Rule" and is it the greatest thing since kissing?

A: Many times when the League is contacted by an elected official with a question regarding municipal authority, the
first questlon we must ask in response is: "are you a home rule unit?" Surprisingly, the answer we frequently receive is
"I’'m not sure” or "I don’t really know." If you happen to be one of those officials who is not very clear on the concept
of home rule, don’t feel bad. Very few individuals fully understand the concept of home rule, which after much
interpretation ‘and construction by Illinois courts has become somewhat of an elusive concept. This article is intended to
provide-a brief overview of the home rule provisions contained in the Illinois Constitution of 1970 and what they have
come to mean to Illinois municipalities. Specific questlons regarding the extent of home rule authority should be
directed to your municipal attorney.

Black’s Law Dictionary defines "home rule" as

State Constitutional provision or type of legislative action which results in apportioning power
between state and local government by providing local cities and towns with a measure of self-
government if such local government accepts terms of the state legislation.[1]

From the above-cited definition, one can clearly identify what the goal of home rule is -- "self-government." Home rule
is a term which was given to a concept created to provide units of local government with an increased means of local -
control. The theory behind home rule was that some problems are inherently local in nature and, thus, are better dealt
with at the local level since a "one-size fits all" state legislative solution couldn’t possibly foresee problems which are
uniquely local in nature. The creation of home rule was triggered by the increasing urbanization and complexity of
society. As municipalities became larger and less rural, they desired governmental independence and the ability to deal
with local problems at the local level. What home rule does is to reverse what is commonly known as "Dillon’s
Rule."[2] "Dillon’s Rule" stands for the proposition that in order for a municipality to be able to act or legislate in a
given area, it must point to statutory authority to act or its actions must be necessarily implied from a given statute.
Thus, prior to home rule, municipalities had to point to a specific statute in order to act.

Today, forty states have some form of home rule. Thirty states have home rule granted by their State Constitution and
the others have a form of statutory home rule authority. In Illinois, we have home rule pursuant to the Illinois
Constitution of 1970.[3] Home rule in Illinois, however, was an uphill battle and took almost 50 years to achieve. At a
1969 IML Newly Elected Officials Seminar, a prominent municipal attorney accurately reflected upon the feelings
present in the municipal community at the time of the Constitutional Conventlon wherein home rule was quite a hot
_topic: e

Someone asked me this afternoon, ‘what is home rule?’ I can well understand the amazement
of a public official attending a League meeting for the first time. Every speaker says how
wonderful home rule would be but no one will tell him what it is. It must, however, be the
greatest thing since kissing.

‘Home rule’ is basically the power of municipalities to have the say-so over matters of local concern and importance.
However, Illinois municipalities today are frustrated at every step of their orderly development by this lack of power.
Every move they make must be governed by state laws which were drafted to fit 1260 municipalities and which fit any
particular one worse than army fatigues. What we need -- and what the Constitutional convention can give us -- is the
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power to legislate in those areas where a decision made in the Village of Oak Park by the trustees of Oak Park will be
better or more ﬁttmg than one made in Springfield. ; .

The question asked this afternoon was whether home rule would mean 1200 independent kingdoms afloat in a sea of
chaos. One might ask whether the current situation of 1200 municipalities bound hand and foot swaying plaintively in
the direction of Springfield is any better. Luckily, however, we need not choose one or the other. Thirty-five (35) states
now have home rule in one form or another . Home rule works.

Reading the municipal laws of this state causes one to wonder why we are willing to continue
to put up with so many outdated provisions; why we refuse to mold our government to
present-day needs and realities; why we fear change and refuse to experiment with our
legislative tools as though to change would be to enslave us forever. This willingness to only
patch, tinker, or evade legislative session after legislative session, is a sad commentary on our
political initiative, our resourcefulness and our willingness to trust our democratic concept of
government. In short, the archaic condition of our Constitution need not stampede us into
home rule; yet, how sad for us all if we should pale at the challenge.[4]

Opponents of home rule were mainly smaller communities who believed that it was merely a means of providing more
power to the already powerful larger communities. Eventually, these opponents came to realize that all municipal needs
could not be met by the General Assembly and home rule became effective on July 1; 1971 (the effective date of the
Illinois Constitution of 1970). On that date, 60 municipalities and one county (Cook) became home rule. Currently,
there are 139 municipalities and one county (Cook) that are home rule. Presently over.70% of the population of our
state resides in a home rule unit of government. : : ;

Now that you are aware of what home rule means, you might ask how is the status of home rule conveyed upon a
municipality? There are two ways to become a home rule unit. The first is by population. Any municipality with a
population over 25,000 automatically attains home rule status. The second method is by referendum which can be
initiated either by resolution of the governing body or by a petition signed by 10% of the voters in the last election.[5]
These referenda can be attempted only once every 23 months.[6] An important thing to remember is that once home
rule status is attained, a municipality is not forever bound to remain home:rule. Home rule status can be lost via
referendum. If this does happen, any home rule ordinances previously enacted remain effective.[7] Moreover, an
election to change from home rule to non-home rule can only be held once every 47 months.[8] A decrease in
population has no effect on the status of a municipality which has already achieved home rule automatically by
population. However, the municipal clerk is required to certify the question for submission to the voters of whether
~ home rule status should be retained within two calendar years after the population decrease is discovered.unless such a
referendum is held sooner or a referendum has been held within two calendar years preceedmg the year wherein the
decrease in population was discovered.[9]

Once home rule status has been attained, what can a home rule unit do? The general grant of home rule authority
provides:

.. a home rule unit may exercise any power and perform any function relating to its
government and affairs including, but not limited to, the power to regulate for the protection of
the public health, safety, morals and welfare, to license; to tax and to incur debt.[10]

"~ What do we learn from the above language? First, a home rule unit can act on matters which relate to its "government
-..and affairs" or in other words, it must act on matters which relate to its own problems and not those of the state or

- nation. This is an area where courts have had a significant hand in the interpretation of what constitutes a matter
pertaining to "government and affairs." For example, an ordinance banning the possession of handguns was found to
pertain to the government and affairs of a municipality.[11] The Illinois Supreme Court stated:

Villages have an obvious interest not only in reducing premeditated crime within their
boundaries but also in minimizing the effects of domestic violence or spontaneous quarrels.
They also have an interest in reducing the possibility of serious accidents resulting from the
accessibility to children of attractive but dangerous instrumentalities such as handguns.[12]

On the other hand, a home rule noise control ordinance was found to be unrelated to the municipality’s government and
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